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Vessels employed exclusively in coast fisheries, or small boats employed in local 
trade, are exempt from capture, together with their appliances, rigging, and cargo. 
This exemption ceases as soon as they take any part whatever in hostilities. The 
contracting Powers bind themselves not to take advantage of the harmless character 
of the said vessels in order to use them for military purposes while preserving their 
peaceful appearance. 

In this country I do not think any decided and reported case has 
treated the immunity of such vessels as a part or rule of the law of 
nations (vide the Young Jacob and Johanna, 1 C. Rob. 20, and the 
Liesbet van den Toll, 5 C. Rob. 283). But after the lapse of a century 
I am of opinion that it has become a sufficiently settled doctrine and 
practice of the law of nations that fishing vessels plying their industry 
near or about the coast (not necessarily in territorial waters) in and by 
which the hardy people who man them gain their livelihood, are not 
•properly subjects of capture in war so long as they confine themselves 
to the peaceful work which the industry properly involves. 

His Lordship continued: It is obvious that in the process of naval 
warfare in the present day such vessels may without difficulty and with 
great secrecy be used in various ways to help the enemy. If they are 
their immunity would disappear; and it would be open to the naval 
authorities under the Crown to exclude from such immunity all similar 
vessels if there was reason for believing that some of them were used 
for aiding the enemy. And this seems to be the sense in which the second 
paragraph of Article 3 of The Hague Convention should be regarded. 

As to the Berlin, I am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise whicn 
formed part of the trade of the enemy country, and as such could be, 
and was, properly captured as prize of war. I therefore decree the con- 
demnation of the vessel and cargo and order the sale thereof. (The 
Times Law Reports, Vol. 31, p. 38.) 

The M5we. 

Decided November 9, 1914.. 

The decision states the facts. 

The learned President, in delivering his considered judgment, said: 
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The Mowe was a merchant sailing vessel, of the port of Rhandermoor, 
in Germany. She was captured by His Majesty's ship Ringdove on 
August 5 in the Firth of Forth and taken to Leith. Her papers showed 
that she was a German vessel and had sailed from Norderney, and that 
her destination was Bo'ness. She arrived near Morrison's Haven 
between 7 and 9 o'clock p. m. on August 4. At this time hostilities 
between this country and Germany had not begun. The declaration 
of war was made as from 11 p. m. on that day. She came to anchor 
about a mile off the creek of Morrison's Haven. Early in the morning 
of August 5 the master weighed anchor and proceeded under way, 
according to his account, for Granton, about eight miles higher up the 
Firth of Forth. After being under way for about an hour, the vessel 
was captured as prize by the Ringdove, when, to use the words in the 
affidavit of her master, "she was in British territorial waters." In a 
subsequent paragraph he said the vessel was "taken at sea." It was 
not shown that the master knew of the outbreak of war, and for the 
purposes of this case it is assumed that he did not know. An appear- 
ance was entered in these prize proceedings by Harm Schier, "as owner 
of the vessel." 

The first question for decision is whether, in the circumstances of 
this case, Schier, an admitted enemy subject and the owner of an enemy 
merchant ship, has a right to appear as a claimant in the proceedings; 
or whether he should be given such a right to assert whatever privileges 
he deems to be conferred upon him by the Sixth Hague Convention 
of 1907. l The second question is whether the vessel was in an enemy 
port and not allowed to leave at the beginning of hostilities; or whether 
^he was encountered and captured at sea, within the meaning of the 
convention. Assuming the question to depend upon the convention, 
in the former case the vessel is only to be detained and not confiscated 
in accordance with Articles 1 and 2; in the latter she is subject to con- 
demnation, as Germany made a reservation with respect to Article 3, 
and is not a party to it. 

As to the right to appear, I have already dealt with it in one of its 
aspects in the Marie Glaeser ([1914] P., at pages 221-223; 31 The Times 
L. R. 8). In that case an appearance in the proceedings was entered 
for the enemy owners, but at the hearing no one came forward to rep- 
resent them. It was obvious that no ground could be shown either 

1 Convention Relating to the Status of Enemy Merchant Ships at the Outbreak 
of Hostilities. 
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under the Hague Convention or otherwise against the ship's capture 
and condemnation; and I ordered the appearance to be struck out. In 
the case now before the court it is contended that the claimant is en- 
titled under the convention to appear to resist condemnation of his 
vessel, and to secure that the vessel is subjected only to a decree of de- 
tention without compensation during the war, or to requisition on 
making compensation. I will assume that The Hague Convention 
referred to is in force and applicable. I referred in the Marie Glaeser 
to some decisions of Lord Stowell and Dr. Lushington, and I will not 
repeat them. There are other decisions to the like effect; e. g., in the 
Falcon (6 Ch. Rob. 194). 

The principle on which the Prize Court in the times of Lord Stowell 
and Dr. Lushington proceeded was that no one who was a subject of 
the enemy could be a claimant unless in particular circumstances that 
pro hac vice discharged him from the character of an enemy, such as 
his coming under a flag of truce, a cartel, a pass, or some other act of 
public authority that puts him in the King's peace pro hac vice. Other- 
wise such a person was regarded as totally ex lege. 

In his argument the Attorney-General submitted two propositions 
as embodying the result of the authorities in this court, namely: 

(1) Where an owner avowed his enemy character without qualifica- 
tion he was not a persona standi in judicio, and was not a person who 
had a right to be heard; and 

(2) Where a person avowed that he was a subject of the enemy state 
in general, but had ground for urging that pro hac vice he stood in a posi- 
tion which relieved him from the pure enemy character, he was entitled 
to appear and to be heard; and the real question was under which of 
these two rules a German owner should be regarded when he came be- 
fore the court. 

In my opinion, that submission is well founded and accurate. 

Reference was made in argument to cases in the American courts 
arising during the Spanish-American War in 1898. On examination it 
will be found that in almost all the cases where enemy claimants were 
heard at that time their claims arose in circumstances very similar to 
those in the class of proceedings which came before the British Prize 
Court during the Crimean War. But the authorities cited fall short 
of showing that in the United States any claimant who avowed an enemy 
character has been allowed generally to appear in their courts. 

In argument before me Mr. Dunlop also compendiously referred to 



550 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

cases which were heard during the Russo-Japanese War in 1904-5 and 
reported in the "Russian and Japanese Prize Cases," Vol. 1, page 182; 
and Vol. II, pages 1, 12, 39, 46, 52, 92, 95, 116, and 354. 

His Lordship dealt with these cases because, he said, reliance was 
placed upon the liberty which was alleged to be given by the Russian 
and Japanese Prize Courts to enemy claimants, as adding force to the 
right asserted on behalf of enemy owners in this court. In each of the 
cases, however, complete immunity was claimed. All the cases were, 
of course, before The Hague Conventions of 1907. Under the Conven- 
tion (No. VI) the attitude which the owner in the present case must 
take might shortly be stated in these terms: "I admit that I am an 
alien enemy; and therefore that my ship was lawfully captured, or 
seized, as being enemy property; but I wish to appear to put forward 
and argue my claim that in the circumstances of my case the ship is 
not confiscable, and cannot be condemned; but can only be detained 
during the war, to be restored to me after the war." Applying the prin- 
ciples laid down by Lord Stowell and Dr. Lushington, his Lordship 
was satisfied that they would not have allowed the enemy owner to 
appear to assert such a claim. There was here no coming pro hac vice 
within the King's peace; there was here no suspension of the hostile 
character. 

His Lordship, continuing, said: 

I desire to consider whether The Hague Convention (No. VI) is 
operative and applicable. I cannot close my eyes to the provision in 
Article 6 of the convention, which reads as follows: 

The provisions of the present convention do not apply except between contract- 
ing Powers, and then only if all the belligerents are parties of the Convention. 

By Articles 7 and 9 the convention requires to be ratified by the 
signatory Powers, and by Article 8 non-signatory Powers may accede 
to the convention. Similar articles appear in the other conventions. 
Of the belligerents in the present war at the time of the capture of the 
vessel, Germany and Austria-Hungary, and Belgium, France, Great 
Britain, Japan, and Russia had ratified the convention (Germany and 
Russia making reservations of Article 3 and part of Article 4). Of the 
other belligerents, Montenegro and Serbia (whose representatives 
signed the convention) have not ratified it. Turkey, who is now also 
a belligerent, has not ratified it. None of these states were non-signatory 
Powers, so there has been no accession on the part of any of them. In 
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strictness therefore (apart entirely from the question whether the enemies 
of this country are acting under or in accordance with the convention), 
it is not clear that the convention is binding or applicable. 

It is not my function to do anything more than to declare the law. 
But I trust to be forgiven for an expression of opinion that it would 
accord with the traditions of this country if such steps were taken as 
may be necessary to make operative a series of conventions solemnly 
agreed upon by the plenipotentiaries of 45 states or Powers after most 
careful deliberation, with the most beneficent international objects. 
Of the belligerents Montenegro has no navy, and, so far as I know, no 
mercantile marine; it has a coastline, but only of about 30 miles; and 
Serbia is a purely inland state, having no seaboard at all. It would 
scarcely seem desirable that the non-ratification by these Powers should 
prevent the application of the maritime conventions; and it may be 
that the counsellors who have the responsibility of advising the Crown 
may deem it fit to advise that by proclamation or otherwise this country 
should declare that it will give effect to the conventions, whether by 
the literal terms thereof they are strictly binding or not. 

I will now consider whether the owners of an enemy vessel have a 
right, or should be given the right, to appear to put forward a claim 
under the conventions, assuming, as was done during the argument, 
that they are operative. Dealing with the Hague Conventions as a 
whole, the court is faced with the problem of deciding whether a uni- 
form rule as to the right of an enemy owner to appear ought to prevail in 
all cases of claimants who may be entitled to protection or relief, whether 
partial or otherwise. Mr. Holland argued that this is a matter not of 
international law, but of the practice of this court. That view is cor- 
rect. I think that this court has the inherent power of regulating and 
prescribing its own practice, unless fettered by enactment. Lord Sto- 
well from time to time made rules of practice, and his power to do so 
was not questioned. Moreover, by Order XLV of the Prize Court 
Rules, 1914, it is laid down that in all cases not provided for by those 
rules the practice of the late High Court of Admiralty of England in 
prize proceedings should be followed, or such other practice as the 
President may direct. The rules do not provide for the case now aris- 
ing. I therefore assume that as President of this court I can give direc- 
tions as to the practice in such cases as that with which the court is 
now dealing. 

The practice should conform to sound ideas of what is fair and just. 
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A merchant who is a citizen of an enemy country would not unnaturally 
expect that when the state to which he belongs, and other states 
with which it may unhappily be at war, have bound themselves by 
formal and solemn conventions dealing with a state of war like those 
formulated at The Hague in 1907, he should have the benefit of the 
provisions of such international compacts. He might equally naturally 
expect that he would be heard in cases where his property or interests 
were affected as to the effect and results of such compacts upon his in- 
dividual position. It is to be remembered also that in the international 
commerce of our day the ramifications of the shipping business are 
manifold; and others concerned, like underwriters or insurers, would 
feel a greater sense of fairness and security if, through an owner (though 
he be an enemy), the case for a seized or captured vessel were permitted 
to be independently placed before the court. 

From the considerations to which I have adverted, I deem it fitting, 
pursuant to powers which I think the court possesses, to direct that 
the practice of the court shall be that whenever an alien enemy con- 
ceives that he is entitled to any protection, privilege, or relief under any 
of The Hague Conventions of 1907, he shall be entitled to appear as a 
claimant, and to argue his claim before this court. The grounds of 
his claim would be stated in the affidavit before appearance which is 
required to be filed by Order III, Rule 5, of the Prize Court Rules, 1914. 

It was argued for the owner in the present case that the vessel was 
seized in port, and therefore ought only to be detained during the war. 
For the Crown, on the other hand, it was contended that the vessel 
was captured at sea, and ought to be condemned. It was urged that 
the vessel was seized within the port of Leith, and, alternatively, that 
she was taken within territorial waters, and not "on the high seas," 
and therefore is not confiscable. (See Article 3 of the Sixth Hague Con- 
vention, to which Germany did not agree, and under which her citizens 
cannot benefit.) In this convention I am of opinion that the word 
"port" must be construed in its usual and limited popular or commer- 
cial sense as a place where ships are in the habit of coming to load or 
unload, embark or disembark. It does not mean the fiscal port. The 
vessel was not seized in any such "port." She was not in a port from 
which, if days of grace had been arranged, she could be said to "depart" 
(sortir) . 

The Sixth Hague Convention does not refer to "territorial waters." 
A vessel might be in territorial waters for scores of miles, either inno- 
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cently or nefariously, and pass numerous ports without any intention 
to enter any of them. It is idle to say that on this account she would be 
free from capture. Where The Hague Conventions intend to deal with 
territorial waters they are expressly mentioned as distinguished from 
port; e. g., in Convention XII, Articles 3 and 4. . Then it was contended 
that the vessel could not be condemned because she was not captured 
on "the high seas." The words "encountered on the high seas," in 
Article 3, are not an accurate rendering of the authoritative French, 
"rencontres en mer." Where the conventions intend to describe "upon 
the high seas," the appropriate phrase "en pleine mer" is used. (See 
Convention VII, recital.) Another phrase, "en haute mer," is used in 
the Declaration of London, Article 37, to signify the same thing. 

In my view the claimant in his affidavit was accurate when he said 
that his vessel was "taken at sea." The words of Article 3, "rencontre's 
en mer," are exactly applicable to this case. And I have no hesitation 
in finding that she was captured at sea, and not seized in port. I there- 
fore decree that the vessel be condemned as lawful prize. (The Times 
Law Reports, Vol. 31, p. 46.) 



